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Introduction

Justice is the cornerstone of a democratic society, whose main duty is to guarantee law abidance.  Justice needs the society’s trust in order to accomplish this duty. From this perspective, people expect judges to act according to fair, just and impartial principles. A society, that has faith in its judiciary, in the efficacy of the norms and the application of the principle according to which all people are equal in front of the law, is a strong and prosperous society.   

Despite some of the actions taken to reform and consolidate the capacities of the judges, justice in the Republic of Moldova doesn’t have a reliable character and there are signs of corruption. These signs were mentioned in the recommendations and opinions expressed by international bodies (Council of Europe, European Commission, OSCE), by the European Court of Human Rights, by studies and researches made by different national and international institutions
. The existence of some serious issues related to justice administration and exertion is supported also by the position taken by the main actors of the political arena and of the public authorities representatives (Parliament, President, Government, Ministry of Justice, Superior Council of Magistracy, Supreme Council of Justice, Center for Human Rights etc.)
, this being one of the few issues which representatives of all political groups agree upon. 
Public opinion polls testify the population’s reduced trust in justice (only approximately 30% trust in it), and people think justice is affected by corruption (about 60% of respondents)
.  

In spring 2007 two draft laws were submitted in Parliament, by the Ministry of Justice and CCECC, regarding the amendment of some legislative acts, which proposed the exclusion of SCM consent, of the President or, if necessary, of the Parliament, to initiate criminal action against judges.
 The declared purpose of these projects is to simplify the procedure for criminal investigation of judges and their criminal and contravention liability. According to the project presented by MJ, the criminal investigation of the judges may be instituted only by the Prosecutor General with both the consent of the SCM and either the President of Moldova or Parliament, and the proposals of CCECC were similar. The purpose of these amendments is to simplify the procedure for criminal investigation of judges in cases of corruption. 

During the Qualification Board and Attestation of Judges session on June 20th 2007, (where SCM and civil society representatives were invited) most of the participants of the session pointed out that there is no clearly defined concept and sufficient information regarding the proposed amendments which would allow assessing the effects of the stipulated modifications. The pros and cons are mainly based on suppositions, generalities and some subjective opinions, without any adequate scientific research methods. At the end of the session, the commission asked SCM to present some information about the number of requests of criminal liability against judges and the result of examining these requests, while the civil society representatives expressed their availability to present a study on judges’ immunity from criminal and contravention liability. 

The Present Study has been realized by the Anti-Corruption Alliance, with the help of a group of experts and its study objects are: 

· The legislative and institutional framework of initiating criminal investigation against judges and their criminal and contravention liability in Republic of Moldova (Chapter II), 

· The international documents and standards on the guarantees that judges receive during the criminal investigation; the legislation of other states regarding criminal investigation against judges (Chapter III);

· The results of the survey performed with focus groups regarding the opportunity of amending the present guarantees of the inviolability of judges. (Chapter IV). 

II.   IMMUNITY OF JUDGES TO CRIMINAL AND CONTRAVENTION LIABILITY   IN THE REPUBLIC OF MOLDOVA
II.1. Normative framework
The statute of the judge in the Republic of Moldova is stipulated in: Chapter IX of the Constitution of the Republic of Moldova, Law no. 514-XIII on 6th of July 1995 regarding judicial structure; Law no. 544-XIII on 20th of July 1995 regarding the statute of the judge, Law no. 789-XIII on 26th of March 1996 regarding Supreme Council of Justice, Law no. 947-XIII on 19th of July 1996 regarding Superior Council of Magistracy, Law no. 949-XIII on 19th of July 1996 regarding the Judges Qualification and Attestation Board, Law no. 950-XIII on 19th of July 1996 regarding Disciplinary Board and disciplinary liability of judges, 
, etc. 

According to Article 116 of the Constitution of the Republic of Moldova, „judges ...  are independent, impartial and irremovable, in accordance with the law”. 

According to the constitutional provisions cited above, the legislative framework incorporated and developed these fundamentals. Therefore, chapter V of the Law 544/1995 regulates expressly the guarantees of independence, irrevocability and inviolability of judges. In accordance with Article 17 of the Law 544/1995, independence of the judges is guaranteed by:

a) The procedure of making justice;

b) The procedure of appointment, suspension, dismissal and release from office;

c) Declaration of their inviolability;

d) Secret of deliberation and prohibition to request its disclosure;

e) Setting liability for lack of respect to court, judges and interference with the judging of the case;

f) Allocating adequate resources for the judiciary for functioning, creating of favorable organizational and technical conditions for the activity of the courts of law;

g) Material and social assurance of the judge;

h) Other actions, stipulated by law.  

From the perspective of the present Study, we will examine the legislative evolution of the inviolability of judges institution, regulated by article 19 of the Law 544/1995.  The initial draft of this article was referring to a wide range of guarantees of the inviolability of judges, such as: 

· compulsorines of consent of the Superior Council of Magistracy and the President of the Republic of  Moldova, or, of the Parliament, as appropriate,  to initiate criminal action;

· a judge could not be detained, brought by force, arrested or face criminal liability without the consent of Superior Council of Magistracy and the President of the Republic of  Moldova, or Parliament, as appropriate;  

            -  a judge detained on suspicion of having committed an offence had to be released immediately after establishing his or her identity.

· when intending a penal case, entering the judge’s residential or office premises, personal or official vehicles; carrying out examination, search or seizure therein; interception of telephone calls; physical perquisition, as well as examining or picking up correspondence, belongings and documents were allowed with the General Prosecutor’s sanction only, or according to the law court decision.  
        - a  judge could not be administratively sanctioned, questioned, detained or arrested for committing an administrative contravention, and the detained judge had to be released immediately after his or her identity was established.

Since its enforcement till present,  the article 19 of Law 544/1995 has been amended 4 times by the laws 1027/1996; 373/2001; 191/2003 and 247/2006.
   Therefore,  if paragraphs (1), (2) and (3) of article 19 were not subject to some amendments or completions, then paragraphs (4), (5), (6), (7) and (8) were subject to frequent legislative interventions.  

According to the draft in force of the article 19 of the Law 544/1995, inviolability of judges is guaranteed by:

· Criminal investigation of the judge can be initiated only by the Prosecutor General, with the consent of the Superior Council of Magistracy and the President of Republic of Moldova or the Parliament, as appropriate, following the Code of criminal procedure. 

· a judge cannot be detained, brought by force, arrested, searched, except the cases of flagrant offenses, or to be held criminally liable without the consent of Superior Council of Magistracy and the President of Republic of  Moldova or Parliament, as appropriate; 
· a judge can be subject to administrative sanctions only by the court of law, with the consent of Superior Council of Magistracy.  A judge detained on suspicion of committing an administrative contravention must be released immediately after establishing his or her identity;  
The evolutionist aspect attests a restraint of the inviolability of judges, the special procedure excluding the following: 

· entry or search of a judge’s home, office, official or personal vehicle; 

· search or seizure therein;

· control and sequestration of correspondence, goods, and personal documentation; 
All these actions are subject to the general criminal procedure in accordance with the provisions of the Code of criminal procedure
.

The means of guaranteeing the inviolability of judges is regulated by article 23 of the Law regarding Superior Council of Magistracy.  Therefore, “ (1) In case of examining the Prosecutor General recommendation to initiate criminal action against the judge, to be held criminally liable, to be detained, arrested and brought by force, based on the principle of the inviolability of judges SCM will pass a decision which will: approve or reject acceptance.  (2) At the examination of the problems indicated in paragraph (1) The Prosecutor General cannot participate in the deliberation.

II. 2 Institutional framework
The evolution of the legislative framework regarding the judges’ immunity denotes that article 19 of the Law on the statute for the judge, does not involve an absolute right of the judge.  Moreover, article 19 having the title “inviolability of judges” provides in paragraph (1) that the personality of the judge is inviolable, and in paragraphs (2) and (3) render the material aspect of the inviolability.  Further on, paragraphs (3), (4) and (5) of the same article provide the procedure of initiating criminal action, of applying some procedural actions of constraint, probative procedures and means of criminal and contravention liability. 

The legislator regulated the procedure of removing the inviolability of the judges and instituted bodies which deal with establishing “the existence” or “nonexistence” of grounds to initiate criminal and contravention actions against the judge.

The following institutions are involved in the process of initiating criminal action against the judge.

· Prosecutor General;

· Superior Council of Magistracy;

· President of the Republic of  Moldova;

· Parliament of the Republic of Moldova (only in the case of request to initiate criminal action against the judges by the Supreme Council of Justice).

Application of detaining actions, seizure, arrest and searching, as well as being subject to criminal liability are performed with the consent of the same bodies, except for the cases of flagrant offenses. 
Therefore, if Prosecutor General has information about an offense committed by a judge, he requests SCM for the consent to initiate investigation.  Obtaining the agreement of the President of Republic of Moldova or, in the case of the SCF judges, of the Parliament of Republic of Moldova is also necessary. The legislation of the Republic of Moldova does not provide a clear succession of the Prosecutor General’s actions to get the consent to initiate criminal action, as well as the applicable procedure, which raises a series of questions: 
-  Is it necessary to initially notify the SCM or the President (of Parliament)?
- What is the examination term of the notification of Prosecutor General by SCM, President or Parliament?
- What happens with the Prosecutor General’s notification, in case the Parliament is on parliamentary vacation?
- What is the way of examining the Prosecutor General’s notification by each actor involved in these procedures? 
- What happens if the President (Parliament) consents to initiate the criminal action and SCM refuses or vice versa?
- What is the procedure following the receipt of consent? etc.

All these gaps leave a wide space for interpretation to those who resort to the described legal instruments and, consequently, the logic of all amendments operated in article 19 of the Law 544/1995 is not clear, as these amendments do not provide a sufficiently detailed procedure.  It is worth mentioning that some other legislative provisions which would elaborate the general procedure stipulated by Law 544/1995 do not exist.  
According to the statements of a SCM member of the 19th of November 2007 during a conference, between the years 2002 – 2007 Prosecutor General handed in 18 notifications to SCM requesting the consent to initiate criminal action against judges.  These are distributed in the following way:
Table no 1. Synthesis of the Prosecutor General’s requests to SCM and the result of their examination

	No
	Year
	Number of Prosecutor General’s requests l
	The result of SCM examination 

	
	
	
	Accepted
	Refused and applied disciplinary procedure
	Refused

	1.
	2002
	5
	5
	-
	-

	2.
	2003
	1
	-
	-
	1

	3.
	2004
	4
	4
	-
	-

	4.
	2005
	4
	2
	1
	1


	5.
	2006
	3
	1
	2
	-

	6.
	2007
	1
	1
	-
	-


From those 18 cases (100%) of Prosecutor General’s requests to SCM to give permission to initiate criminal action, SCM consented 13 cases, which constitutes 72, 2 % of the total number. In 3 cases (which constitute 16% of the total number of notifications) the notifications were refused with the application of disciplinary procedures, in accordance with the article 21 of the Law 544/1995.  In one case, Prosecutor General dropped out the notification.

Therefore, one cannot confidently say that obtaining the consent of SCM would represent the greatest impediment towards criminal and contravention liability of the judges.  

The number of disciplinary misconducts stipulated by article 22 of the Law 544/1995 is quite imposing (16 categories), and the applicable disciplinary sanctions are quite tough (reprimand, reproof, severe reproof, recommendation of dismissal etc.), including removing the judge from office (article 23 of the Law 544/1995).  The examination of the disciplinary grounds is the competence of the SCM Disciplinary Board which applies the respective disciplinary sanctions except for the sanction of removing the judges from office.  The suggestion to remove the judge from office is handed in to SCM for examination, and in case of consent of the Disciplinary Board, SCM makes the respective proposals to the President of Republic of Moldova or to Parliament of the Republic of Moldova, as appropriate.
Starting from the 1st of January 2008, judicial inspection will be instituted within SCM. Therefore, in accordance with the Law for the amendment and completion of the Law on Superior Council of Magistracy, no 185-XV on 26.07.2007
, one of the competencies of the judicial inspection is „to control the Prosecutor General’s demarches which have as an object the consent of the  Superior Council of Magistracy to initiate criminal action, performing the procedure acts which, following the law, need the consent of the council, including the application of  detaining, subject to being brought by force, searching or the application of preventive custody, as well as the demarches regarding the consent to criminal and contravention liability”. 
We consider that, once enforced, this law will come into conflict with the suggestions of amendment of the inviolability of the judges promoted by law drafts 1719 and 1642. 

The Constitutional Court previously stated its opinion regarding the issue of the statute and independence of the judge, the most relevant in the field being Decision no 19 on 29.04.99 regarding the control of the constitutionality of the provisions art.2 paragraph (2) and art. 52 of the Budget Law for year 1999.   The attesting part of the decision stipulates that the Constitutional Court considers that „it is absolutely inadmissible to diminish the juridical protection of the statute of the judge, sanctioned in the Law on the statute for judges, in the process of passing new laws and other normative acts”.  In the same text, it is mentioned that the Constitutional Court, as the only authority of constitutional jurisdiction in the Republic of Moldova „is independent of any other public authority and is subject only to the Constitution... The main peculiarity of the constitutional jurisdiction and the fundamental difference of the Constitutional Court and other courts of law of general jurisdiction is that, in accordance with the Constitution, the Court is not part of the judiciary system, it is not a body of justice or a component of the judicial authority”.  

III.  IMMUNITY  OF  JUDGES  –  INTERNATIONAL APPROACH  AND  LEGISLATIVE  PRACTICES  OF  OTHER STATES 
III.1 International Regulations on Criminal Proceedings of the Judges

Independence of judges is an obligatory condition for rule of law and the fundamental guarantee for an equal rights process.  The state shall assure this independence (p.1 Basic UN principles regarding the independence of justice, approved by the UN General Assembly on 29th of November, 1985).  The level of guarantees that would assure the independence can vary from one charter to another, depending on the level of democracy in each state.  The more the level of democracy of a state is considered lower, the higher the independence guarantees in use should be.

Establishing some special procedures for judges` investigation can be a guarantee for assuring their independence.  A widely spread opinion is that investigation of judges should be subject to more complex formalities. 
Thus, the judges shouldn’t be investigated unless there is an authorization of a competent judicial authority (p.20, Universal Declaration Project on Justice Independence, approved by the Resolution no. 1989/32 of the UN Committee for Human Rights).

By competent judicial authority in Moldova we speak of a degree of jurisdiction or the Magistracy Supreme Counsel.  Nevertheless, the judges that exceeded their authority will be be subject to criminal liability, and no immunity can be advanced as an argument in this case on the territory of the European Council Member States (Notice no. 3 of Consultative Council of the European Judges).  Thus, the established formalities regarding the judges` investigation shouldn’t be an unbending barrier.  The objectiv of a preliminary authorization is no to impede the investigation, but to exclude any risk of persecution of judges.  

The above notice of CCEJ was accompanied by an appendix that contained the answers of a list of countries to questions regarding principles and procedures for criminal, civil and disciplinary liability of the judges.  An excerpt from the notice appendix no. 3 of CCEJ is given in the appendix of this research.  As the CCEJ notice dates from 2002, there is chance that the situation in some countries has changed.

Normally, investigation authorization is sufficient for all the eventual measures developed in frames of the investigation.  Thus, there are no international documents that would recommend or require authorization from the governments for the procedures that follow the investigation. 

In frames of the European Council amendments that would reduce the level of guarantees for the independence of judicial power are likely not to be admissible (p. 1.1, the European Book regarding the status of judges).

III.2 Results of the comparative study of the mechanisms of criminal and contravention liability of the judges.

For a diverse approach of the study subject, we considered necessary to classify the experience of other states depending on the area the state is situated.  Thus, the comparative study of the legislations of other states has been divided as follows: CIS countries (section III.2.1), countries that recently became members of the European Union (III.2.2), and countries from the European Union – that belong to countries of “old democracy” (III.2.3).

III.2.1. CIS legal provisions 

This section describes the experience of the Russian Federation, Belarusian Republic, Ukraine and Georgia.  Only 3 of these countries are members of the European Council, and 2 states from this group (Ukraine and Georgia) officially announced the intention to integrate in the European Union. 

THE RUSSIAN FEDERATION 
 

 “Article 16.  Inviolability of the judge

3. The criminal procedure against a judge can be initiated only by the prosecutor general of the Russian Federation or the person acting on behalf of this, with the agreement of the judges chamber. 

4. The judge can not be subject to criminal liability, arrested, subject to seizure, without the agreement of the judges chamber. The arrest of the judges is admitted with the authorization of the prosecutor general of the Russian Federation or the person acting on behalf of them  or by the decision of the court. 

5. Not under any circumstance shall the judge be detained, and be subject to seizure by any public authority in cases of administrative contravention.  The detained judge being suspected of infraction, or brought by force to internal affairs bodies or another body, according to the procedure in case of administrative contravention shall be immediately released after the identification.”
    
BELARUS

„The judges are irremovable for all the period of performance of their duty. 

Judges, popular assessors can be subject to investigation, they can be considered suspects or guilty, they can be arrested , all of these being admitted only with the authorization of the person in charge, that  appointed them for this position, approved the list of the popular assessors.

The judge can’t be detained, be subject to seizure or searched. The judge, the popular assessor can not be subject to criminal liability for his opinion or decision during the process of justice accomplishment, unless no final verdict of their guilt of committing a contravention against official interests is brought.

The criminal investigation can be initiated against a judge only by the prosecutor-general of Belarus.”

     UCRAINA

”Article 13.  Inviolability of the judge

1. The judge is inviolable.  Inviolability of the judge extends upon his home, workplace, transport and telecommunications means, correspondence and personal documents.

2. The judge can not be detained or arrested without the agreement of the Supreme Rada unless the verdict of their guilt is brought by the court.” 

GEORGIA

 “Article 52. Judicial immunity
1. A judge shall benefit from immunity. A criminal action can be brought against a judge, he/she may be detained or arrested, and his/her home, car, workplace or the person may be searched only with the consent of the Chairperson of Supreme Court of Georgia or, when it comes to Chairperson or judges of the Supreme Court of Georgia, with the consent of Parliament of Georgia.  The only exception to this rule is if a judge is seen in the process of committing a crime; in this case, the Chairperson of Supreme Court of Georgia or the Parliament, as appropriate, shall be immediately notified thereof.   If the Chairperson of Supreme Court or the Parliament refuses to give consent, a detained or arrested judge shall be immediately released.

Based on the summary of prescriptions of law given above, one can establish that the legislation of CIS states is oriented to the insurance of an increased protection of the inviolability of the judge, establishing in this respect a series of intermediate mechanisms and procedures applicable at the initiation of a criminal action against a judge and calling to the account criminal and contraventional liability

The main feature for these countries is that a criminal action can’t be brought against a judge, if no approbation of an intermediate institution (Judges Chamber –Russia, Chairperson of Supreme Court or the Parliament - Georgia, Supreme Rada - Ukraine).
III.2.2 Law prescriptions in the young EU member states

The section contains references to legislative experience of Romania, Bulgaria, Lithuania and Estonia.

ROMÂNIA 

” (1) The judges, attorney and magistrate-assistants can be searched, apprehended or arrested provisionally only with the consent of Superior Council of Magistracy departments.”

(2) In case of flagrant delinquency, the judges, attorneys and magistrate-assistants can be detained or be subject to examination according to law, the Superior Council of Magistracy being informed immediately by the body that performed the detention or search”.

BULGARIA 

”Article 134. – (1) In the process of performing the charges in the area of judicial authorities, the criminal and civil liability of the judges, attorneys and investigating judges can’t be applied for their official  actions and for the documents issued by them, except a deliberate crime of common right ”.

(2) In cases provided in the (1) paragraph, no action shall be taken against the judges, attorneys and investigating judges unless a preliminary authorization is brought by the Supreme Judicial Council.

(3) The judges, attorneys and investigating judges can not be arrested, except significant delinquency and with the authorization of the Supreme Judicial Council.  No arrest authorization shall be necessary when a grave crime is committed. 

(4 ) In cases stipulated in paragraphs (2) and (3) a reasoned request shall be brought by the prosecutor general or at least a fifth of Supreme Judicial Council members. 

LITHUANIA
 

 “Article 47. Immunity of the Judge”

1. Liberty of the judge may not be restricted without the consent of the Seimas, and between the sessions of the Seimas - without the consent of the President of the Republic.

2. It shall be prohibited to enter the residential or office premises of the judge, to carry out examination, search or seizure therein or in his personal or official car or any other personal vehicle, to carry out his personal examination or body search, examination or seizure of his personal belongings and documents except in cases provided by the law. 

3. If a judge is suspected of or charged with the commission of a criminal act his powers may be suspended by the Seimas, and between the sessions of the  Seimas - by the President of the Republic. The powers of the judge shall be suspended until the judgment in a criminal suit becomes effective. 

4. No administrative action may be taken against the judge. If the judge commits an administrative offence the matter shall be referred to the Commission of Judicial Ethics and Discipline.

5. A judge detained without any personal documents and brought to any law enforcement institution shall be released immediately after his identity has been established.”

ESTONIA

 “§ 3. Main guarantees for independence of judges

(1) Judges shall be appointed for life.

(2) Judges may be removed from office only by a court judgment.

(3)  Criminal charges against a judge of a court of the first instance and a court of appeal may be brought during their term of office only on the proposal of the Supreme Court en banc with the consent of the President of the Republic.

(4)       Criminal charges against a justice of the Supreme Court may be brought during his or her term of office only on the proposal of the Chancellor of Justice with the consent of the majority of the membership of the Riigikogu.”

The  young EU member states have the tendency to offer an increased guarantee to judges for protecting their inviolability in cases of criminal charges.   “Authorizing” institutions also vary from one state to another (in Romania - Superior Council of Magistracy (judges department),  in Bulgaria -Supreme Judicial Council; in Lithuania – Seimas; and in Estonia - President of the Republic).   In Lithuania and Estonia there are no analogic institutions to the Superior Council of Magistracy – judicial self administrating authority.

III.2.3 Law prescriptions of the states that belong to countries of “old democracy”

This section refers to the experience of France, Italy and Spain regarding the criminal liability of the judges.  The legal system of these countries does not establish a distinct procedure of initiating a criminal proceeding against judges, the above mentioned, being subject to prosecution according to the general procedure. 

FRANCE

There are no distinctive law prescriptions regarding the criminal liability of the magistrates (judges).  The magistrates in France may be subject to prosecution according to the common law: in the criminal law of France, the judge doesn’t enjoy any jurisdictional privilege or the immunity.  Therefore, in France, the judges can be charged with criminal action as any citizen, basing on the equality of all in front of the criminal law.
ITALIE 

Magistrates, as any public official, may be subject to prosecution for any violation of criminal law. Through a law of 1998 (no. 420) special rules have been adopted concerning territorial competence for investigations and criminal trials concerning magistrates, by which it is stated that, if falling within the competence of a judicial office included in the appeal district where the magistrate is in service, they are automatically moved to the competent first instance court in the neighboring appeal district. Therefore, a mechanism has been devised by which not only transparency in judicial matters concerning magistrates is assured, but also freedom of magistrates judging cases in which colleagues are involved is safeguarded.
SPAIN
 

As in the case of France, Spanish magistrates are subject to prosecution according to the common law, without benefiting from any distinct procedure for initiating a criminal proceeding.  

According to the Spanish law regarding the judicial authority:

“Article 16. 

1. The magistrates are subject to criminal and civil prosecution in every case and according to the legislation, and disciplinary, according to the present law. ”

Whereas the experience of these states, invoked by the Ministry of Justice aiming at promoting Project no. 1719 was taken from the opinion of the Italian expert (brought already in 2002) for another draft law (that has been adopted, but, according to the expert, it wasn’t taken into consideration), it is necessary to mention the recent opinion of the same expert concerning project no. 1719/2007 „Unfortunately, the note mentioned above does not quote my statement entirely, which ends up with the following remark: ”but I understand perfectly well that in societies where the respect for judges and their independence are still deeply rooted, it could be preferable to protect judges by these means as well”. In fact, the immunity or inviolability of judges is a characteristic we can find in almost all east-European countries: from Ukraine to Armenia, to give just a few examples.”

And it’s not an accident that such a principle is a characteristic of so many “young” democracies, in which the principle of judicial independence is not yet well established and where all important decisions regarding judicial “life”, as well as the selection, transfer, promotions, ongoing formation, career, removal from office and disciplinary liability are not decided by a final and obligatory decision of an independent body which would represent judges and which would be elected by the majority of judges ( as the Council of Europe indicates in the already mentioned Chart of 1998, as well as the European Judges’ Advisory Board in most all their opinions)”. 

IV. RESEARCH RERSULTS

IV.1 Methodology of carrying out the research

The interrogation of focus groups started with an informing letter adressed to SCM, Attorney-General and the President of the Attorney Bar.

Thereafter it was preceded to the elaboration of the texts and questionnaires for each focus group separately: magistrates, attorney generals, and layers. The questionnaire templates were sent for the information of SCM, Attorney-General and the President of the Attorney Bar.  The questionnaires included 12 questions for each focus group: 10 standard questions were addressed to all the categories of respondents; and 2 questions (8 and 9) were adapted for each group separately.  The questionnaire templates are brought in the study Appendix no.2. 

The survey was made in Chisinau Municipality in frames of:

· District degree of jurisdiction, economic law court and court of appeal;

· Municipality public prosecutor's office,  anticorruption public prosecutor's office and  district public prosecutor's office;

· Private and associate firms of attorneys.

IV.2 Survey sample and the representation of the respondents on focus groups

The survey has been performed on a sample of 120 respondents from which:


Magistrates 

56 (46, 7%)

Attorneys 
 
33 (27, 5%)
Lawyers  

31 (25, 8%).

According to the criteria of age, sex, standing and instance, the representations of the magistrates is as follows:

Table nr.2 . Representations of the magistrates

	Age
	no.
	Sex
	no.
	Standing 
	no.
	Instance
	no.

	30-35 years
	10
	F
	16
	Up to 5 years
	13
	district
	34

	35-40 years
	10
	M
	38
	5-10 years
	9
	Court  of appeal 
	17

	40-45 years
	12
	
	10-15 years
	10
	SJC
	0

	45-50 years
	10
	
	15-20 years
	15
	specialized
	5

	50-55 years
	6
	
	20-25 years
	4
	

	55-60 years
	8
	
	25-30 years
	3
	

	More than  30 years
	2
	


The representation of the Attorneys and lawyers has been evaluated based on criteria similar to those established for magistrates, with small exceptions concerning the age, the category of public prosecutor's office, and the category of firms of attorneys respectively. (Tables 3 and 4)

Table nr.3. Representations of the attorneys

	Age 
	no.
	Sex
	no.
	Standing
	no.
	public prosecutor's office
	no.

	30-35 years
	25
	F
	17
	Up to 5 years
	8
	Municipal 
	7

	35-40 years
	3
	M
	16
	5-10 years
	14
	district
	11

	40-45 years
	2
	
	10-15 years
	6
	specialized 
	15

	45-50 years
	1
	
	15-20 years
	1
	General
	0

	50-55 years
	2
	
	20-25 years
	3
	

	55-60 years
	0
	
	25-30 years
	1
	

	over 60 years
	0
	
	over 30 years
	0
	


Table nr.4. Representations of the lawyers

	Age 
	no.
	Sex
	no.
	Standing
	no.
	firms of attorneys
	no.

	Up to 30 years 
	7
	F
	5
	Up to 5 years
	8
	individual
	1

	30-40 years
	6
	M
	26
	5-10 years
	5
	associated
	30

	40-50 years
	7
	
	10-15 years
	6
	

	50-60 years
	7
	
	15-20 years
	3
	

	over 60 years
	3
	
	20-25 years
	6
	

	
	over 30 years
	1
	


Ensuring equal representation of each focus group wasn’t possible because of some technical conditions
. .  Yet, the absence of equal numerical representation can not affect the results of the survey, considering that the answers that came from the representatives of public prosecutor's office and from the lawyers are mostly homogenous. 

IV.3 Synthesis of the survey results 

V.3.1. Synthesis of answers for all the categories of respondents

The synthesis of answers for all the categories of respondents showed that 39% consider that the legislation regarding the inviolability of judges is inefficient, and 44% think that the legislation is very efficient. 

The necessity of SCM authorization for apprehending, seizure, and search of judges is supported by 68% and 32% are against.

SCM authorizations for initiating criminal proceedings against the judges is supported by 68% of respondents and 32% are against this kind of authorization.

In regards to the necessity of the president’s, or the parliament’s authorization for initiating criminal proceedings against the judges, 63% of respondents pronounced against such kind of authorization, and only 31% supported the necessity of this authorization.

The institution that can assure most objectively the inviolability of the judges is considered to be the SCM (78% of respondents), and only 17% think that the Parliament could objectively ensure the inviolability, and 5% from the total number of the respondents think that the President should do it.

The majority of respondents (56%) don’t know any cases when the judges were deprived of inviolability.

Although 68% of respondents supported the necessity of the SCM authorization for initiating a criminal proceeding, the idea of excluding this authorization was declined by only 57% and 40% pronounced for the exclusion of the authorization.

A similar situation was attested at the synthesis of the answers regarding the exclusion of the President’s (of the Parliament) authorization: 57% of the respondents for the exclusion, 36% against, and 7% - uncertain.

50% of the respondents considered that the modification of present mechanism of initiating criminal investigation against judges will significantly increase the possibilities of the prosecutor’s office in this field, 34% consider that nothing will change and 16% think that the modification of the system will contribute insignificantly to the increase of the prosecutor’s office possibilities.
A detailed synthesis of the representatives of all focus groups is brought below in table no.5 

Table no 5. Response synthesis for all focus-groups representatives  

	No


	Question and  answer variants
	Total answers  

	1.
	How efficient is the actual legislation in view of judges’ inviolability guarantee?

	
	Very efficient
	17%

	
	Efficient
	27%

	
	Efficient enough
	18%

	
	Inefficient
	39%

	2.
	Do you consider the SCM consent of detaining, seizure and search of judges necessary?

	
	Yes 
	68%

	
	No 
	32%

	
	I don’t know
	0%

	3.
	Do you consider the SCM consent to initiate criminal investigation against judges necessary?

	
	Yes
	63%

	
	No
	37%

	
	I don’t know
	0%

	4.
	Do you consider the consent of the President of Republic of Moldova or Parliament of Republic of Moldova, as appropriate, to initiate criminal investigation against judges necessary?

	
	Yes
	31%

	
	No
	63%

	
	I don’t know
	7%

	5. 
	In your opinion, what institution could assure inviolability of judges most objectively?

	
	SCM
	78%

	
	The President 
	5%

	
	The Parliament
	17%

	7.
	Do you know any cases when judges were deprived of inviolability?

	
	Yes
	44%

	
	No
	56%

	10.
	 Do you support the idea of excluding the obligation of the consent of Superior Council of Magistracy to initiate criminal investigation against judges?

	
	Yes
	40%

	
	No
	57%

	
	I don’t know 
	3%

	11.
	Do you support the idea of excluding the obligation of the President of the Republic of Moldova or Parliament of Republic of Moldova, as appropriate, to offer consent in order to initiate criminal investigation against judges?

	
	Yes 
	57%

	
	No 
	36%

	
	I don’t know
	7%

	12.
	To what extent can the modification of the criminal investigation mechanism against judges contribute to an increase of possibilities for the public prosecutor’s office in this field?  

	
	Significant
	50%

	
	Insignificant
	16%

	
	It won’t change anything
	34%


IV.3.2. Synthesis of judges’ answers 

The synthesis of judges` answers to standard questions, shows that the majority - 52% consider the actual legislation inefficient concerning the assurance of judges’ inviolability and only 2% consider it efficient.

The SCM authorization for apprehension, being subject to forced detention, and searching, as well as for initiation of criminal proceedings against judges is considered necessary by all the questioned judges – 100%
It is interesting to observe the distribution of judges` answers for the question if the President’s or as appropriate, the Parliament’s authorization for initiation of criminal proceedings against judges is necessary; the difference between the answers yes and no being insignificant: 52% and 43% respectively.

93% of the judges pronounced against the exclusion of SCM authorization for initiation of criminal proceedings against judges and only 7% supported this idea (the number of supporters of the idea of SCM authorization exclusion is interesting, taking into consideration that the answers for the 3rd question of the questionnaire regarding the necessity of SCM authorization (see the Appendix) 100% of respondents supported the necessity of this authorization
Another situation was attested, as a result of the synthesis, regarding the necessity of the President’s, or as appropriate, the Parliament’s authorization for initiation of criminal proceedings against judges. The answers were distributed as follows: 50% pro şi 46% contra (actually this result was predictable taking into consideration the answers of the judges on the 4th question). 
The majority of judges 55% think that the modification of the existing mechanism of initiating criminal proceedings against the representatives of judicial authorities would not change the possibilities of the public prosecutor's office in this matter, and 35% think that the mechanism change will significantly increase the possibilities of the public prosecutor's office.

The judges` answers regarding the examination objectivity of notices regarding criminal proceedings against judges by the SCM, President and Parliament were as follows: 

Table no.6 Distribution of the judges` answers for question no. 6 of the questionnaire 

	Institution
	Very objective
	Objective
	Not in the  least objective

	Superior Council of Magistracy
	14
	33 
	0

	President of Republic of Moldova
	3 
	3 
	23 

	Parliament of Republic of Moldova
	3
	3 
	22


The answer variants for this question have been selectively filled by the judges, which is an impediment for a percentage illustration of the selected options.  Still, the judges that answered this question consider that SCM examines the demarches of initiating criminal proceedings very objectively and objectively, and the President and the Parliament, by their opinion, don’t examine the notices objectively. 

The complete synthesis of the judges` answers to standard questions from the questionnaire is included in Appendix no. 3 of the present Study.

Specific questions for the judges referred to the issue if the actual system guarantees the inviolability of the judges even when there are based assumption about commission of infraction by them and whereas the SCM has adequate possibilities to protect the inviolability of the judges.  Judges` answers were distributed as illustrated in table no.7 below:

Table no.7. The synthesis of the answers specific for judges 

	Nr.
	Cuprinsul întrebării şi variantele de răspuns
	Judecători

	1.
	Does the actual system guarantee the inviolability of the judges even when there is reasoned assumption about committing an of infraction by them?

	
	Yes 
	25%

	
	No 
	57%

	
	I don’t know
	18%

	2. 
	Does the SCM have adequate possibilities to protect the inviolability of judges?

	
	Yes 
	45%

	
	No 
	48%

	
	I don’t know
	7%


The analysis of the results show that, although 57% of the judges consider that the actual system will not guarantee the inviolability in case of a based infraction assumption, 25% still consider that in these cases also, there inviolability will be guaranteed.

SCM possibilities of protecting the inviolability of the judges are appreciated by those as adequate in proportion of only 45%, whereas 48% consider that CMS possibilities are not adequate, and 7% are undecided on this matter.

IV.3.3. Synthesis of attorneys` answers

Synthesis of attorneys` answers to standard questions shows that the actual legislation regarding the judges inviolability is considered very efficient and sufficiently efficient in proportion of 27%.  The actual legislation has been qualified as inefficient by 24% of the respondents.

70% of attorneys considered unnecessary the SCM authorization for apprehension, being subject to forced detention, and searching of the judge, and 27% pronounced in favor of the necessity of such authorization.  Concerning the SCM authorization for initiation of criminal proceedings against judges, it is unnecessary in the opinion of 85% of attorneys, and only 15% supported its necessity.

Answers of attorneys to the question about the necessity of the President’s, or as appropriate, the Parliament’s authorization showed that  76% oppose to such kind of authorization, and 12% pronounced pro, the rest of them – 12% are undecided.

85% of attorneys pronounced pro exclusion of SCM authorization for initiation of criminal proceedings against judges, 9% are contra, and 6% are undecided ( these percentage is comparable also to the answers of the attorneys to the 3rd question of the questionnaire regarding the actual system  (see the Appendix no.3 of the present Study))
64% of the attorneys support the exclusion of the President’s, or as appropriate, the Parliament’s authorization from the actual system, 21% are against, and 12% are undecided.
The majority of the attorneys - 87% consider that changing the actual mechanism of initiating criminal proceedings against the judges will significantly increase the possibilities of the public prosecutor's office in criminal proceedings of judges, and 13% consider that the possibilities of the public prosecutor's office will increase insignificantly.  

Answers of Attorneys regarding the examination objectivity of criminal proceedings against judges by the SCM, President and Parliament were as follows: 

Table no.8.  Distribution of the attorneys` answers for question no. 6 of the questionnaire.

	

	
	
	

	Superior Council of Magistracy
	0
	9
	13

	President of Republic of Moldova
	1
	11
	10

	Parliament of Republic of Moldova
	0
	7
	12


These answers were selected in an in equable manner, the prosecutors’ choosing one variant only, that making a percentage generalization of answers impossible. 

Specific questions for attorneys referred to the issue if obtaining the SCM authorization makes the process of initiating criminal proceedings against judges a lot more complicated, and also if they would obtain this authorization if requested, in case of initiating criminal proceedings against a judge.  The answers were distributed as illustrated in table no.9 below:

Table no.9  The synthesis of the specific questions for attorneys 

	Nr.
	Cuprinsul întrebării şi variantele de răspuns
	Judecători

	1.
	Does obtaining of SCM authorization complicate the process of initiating criminal proceedings against judges?

	
	Yes 
	76%

	
	No 
	15%

	
	I don’t know
	9%

	2. 
	If you would be involved in a process where obtaining an authorization of initiating criminal proceedings against a judge is needed, do you think you would obtain it?

	
	Yes 
	12%

	
	No 
	39%

	
	I don’t know
	49%


Although the majority of attorneys - 76% consider that the SCM authorization complicates the process of initiating criminal proceedings against judges, only 39% think they would not obtain the SCM authorization for initiating criminal proceedings , 49% being undecided.

IV.3.4 The synthesis of lawyers` answers

The actual legislation regarding the inviolability of judges is considered very efficient by 32% of the questioned lawyers.  The inefficiency of the existing legislation is supported by 32%, whereas 29% of the respondents consider the legislation efficient. 

The need of SCM authorization in apprehending, being subject to forced detention and searching of the judges is accepted by 52% of the lawyers, and 48% are against this authorization.  

52% of the lawyers think the SCM authorization for initiating criminal proceedings against judges is not necessary, 45% support the necessity of SCM authorization and 3% are undecided.

83, 8% of lawyers are against the (Parliament’s) President intervention in the procedure of depriving the judge of inviolability, and only 12, 9% support the necessity of this intervention. 

Although the majority of the lawyers are against the parliament’s intervention in the process of the depriving the judge of inviolability, 52% of the lawyers think that only the parliament could most objectively assure the inviolability of the judge.  The remainder, 48% consider this could be the SCM.

52% of the lawyers support the idea of excluding the necessity of SCM authorization from the current legislation (the percentage is similar to the percentage that the Parliament is the institution that assures the inviolability of the judges most efficiently), 45% disagree this amendment, and 3% are undecided.

61% of the lawyers consider it necessary to exclude the mandative authorization of the (Parliament’s) President for initiating criminal proceedings against judges, and 32% oppose this initiative. 

Answers of the lawyers concerning the question if the capability of the public prosecutor's office would increase with the modification of the existing mechanisms of initiating criminal proceedings against judges show that 39% think that these would significantly increase, 35% - this modification will not change anything, and 26% think it would increase insignificantly.

The answers of the lawyers regarding the objectivity of criminal proceedings examination by the SCM, President, and Parliament were as follows: 

Table no.10 Distribution of answers submitted by lawyer to question no.6 from the questionnaire: 

	Institution
	Very  objective
	Objective
	In the least objective

	Superior Council of Magistracy
	4
	9
	17

	President of  Republic of  Moldova
	2
	0
	25

	Parliament of  Republic of  Moldova
	2
	10
	20


The answers of the lawyers presented in the table above was also uneven (as well as the judges and the attorneys), a percentage generalization being impossible.

The 8th and 9th questions of this questionnaire, the lawyers answered whether hey have been involved in processes where initiation of criminal proceedings against a judge was necessary and if an eventual request of initiation of criminal proceedings against a judge would have been admitted. The percentage of the lawyers` answers to these questions is illustrated in the next table. 

Table no. 11.  Synthesis of the answers to specific questions for the lawyers

	No.


	Questions and answer variants
	Lawyers

	1.
	Have you been involved in processes where initiation of criminal proceedings against a judge was necessary?

	
	Yes 
	10%

	
	No 
	90%

	2. 
	If you would ask, according to the procedure, an initiation of criminal proceedings against a judge, do you think it would have been admitted? 



	
	Yes 
	7%

	
	No 
	61%

	
	I don’t know
	32%


Thus, the majority of lawyers – 90% say they haven’t been involved in processes where criminal proceedings against a judge was necessary, and only 10% said they participated at this kind of processes.  Still, the opinion of 7% lawyers is that an eventual request of initiation of criminal proceedings against a judge forwarded by a lawyer would be admitted, 61% consider that this request wouldn’t be admitted, and 32% are undecided. 

IV.3.5 Survey results comparative analysis according to focus groups


Considering that the present study examines the issue of amendment of the actual system of initiating criminal proceedings against a judge, through exclusion of SCM, President of the Republic of Moldova, or as appropriate of the Parliament, authorization, during this section, only answers for the standard questions 3, 4, 5, 10 and 11 from the questionnaires will be considered (see the Study’s appendix no. 2)
The answers synthesis for question no. 3 showed that as compared with the judges that a 100 % pronounced for the necessity of SCM authorization for initiating criminal proceedings, the majority of the attorneys (85%) and lawyers (52%) don’t support the necessity of the SCM authorization.  Figure 1 illustrates the proportion of the answers of all the focus groups representatives.  
Figure 1.

Synthesis of answers to question no. 3: do you think the SCM authorization for initiating criminal proceedings against judges is necessary?  
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Regarding the President’s (of the Parliament) authorization for initiating criminal proceedings against judges, the majority of the judges pronounced pro the necessity of such authorization (52%), whereas the attorneys (76%) and lawyers (83%) do not support the necessity of such (Figure 2).

Figure 2 .

Synthesis of answers to question no. 4: do you think the (Parliament) President’s authorization for initiating criminal proceedings against judges is necessary?  

[image: image7.png]90%
80%
70%
60%
50%
40%
30%
20%
10%

0%

o Judecitori
M Procurori

M Avocati

59
39

Da

Nu Nu stiu





The institution that can most objectively assure the inviolability of the judges is SCM: 98% of questioned judges and 70% of attorneys.  In contrast with the answers of the first 2 focus groups, 52% of the lawyers consider that the Parliament is the institution that can assure the inviolability of the judges most objectively.

Figure 3 .

Synthesis of answers to question no. 5:   Which institution can assure the inviolability of the judges most objectively?
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Te initiative of excluding the SCM authorization for initiating criminal procedures against judges is supported by the majority of the attorneys (85%) and lawyers (52%) and only (7%) of the judges respondents.

93% of judges, 45, 2% of lawyers, and only 9% among attorneys were against the exclusion of the SCM authorization.
Figure 4.

Synthesis of answers to question no. 10: 

Do you support the idea of excluding the SCM authorization for initiating criminal proceedings against judges?
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In regard to the suggestion of exclusding the President`s (Parliament`s) authorization for initiating criminal proceedings, the options of the respondents are as follows: 50% of judges,  64% of attorneys,  and 61% lawyers supported this initiative, and 46% of judges and 21% of attorneys,  and 45% lawyers are against.  The answers to this question show that the options of the respondents mostly coincide, the majority being against. 

Figure 5 .

Synthesis of answers to question no. 11: 

Do you support the idea of excluding the President’s (Parliament’s) authorization for initiating criminal proceedings against judges?
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V. CONCLUSIONS AND RECOMMENDATIONS 
1. In the result of a statistic investigation it seems that the General Prosecutor had not met great difficulties in requesting SCM authorization to start criminal procedure against the judges, the majority of reports being authorized. 
In consequence there are no premises for amending the legal framework in view of excluding the need for obtaining SCM agreement to start penal pursuit against the judges and bring judges to account for infringement.

2. The exclusion of SCM agreement to start penal pursuit against the judges comes into contradiction with UN proposals. This could create premises for arbitrary actions and is not supported by the majority of specialists questioned.
 

3. In order to simplify the present procedure of penal pursuit we propose the following:
 

a) To exclude the agreement of the President and Parliament regarding the penal pursuit against judges;

b) To exclude the additional authorization of SCM after receiving the authorization to start penal pursuit, detention, forced detention, search or initiate a criminal action against judges;

c) To exclude the authorization of SCM to initiate a contravention against a judge, considered that the law will forbid judge detention after the identification and exclude the possibility of imposing sanctions to the judge.

APPENDIX no. 1.

Excerpt from the appendix to Note nr.3 of CCJE (penal responsibility of judges)

	
	Penal responsibility
	
	Procedures

	
	Deeds
	Sanctions
	
	

	ANDORRA
	Penal Code,art.114, corruption 
	
	
	In penal cases, the judge can be arrested only if caught in flagrant delict committing the infraction; temporary suspension from duty is automatically applied with agreement of Supreme Juridical Council 

	AZERBAIDJAN
	For example, if the lawyer consciously charges a guiltless 
	Jail or damage
	
	President and Council of judges decide to act passing the case to the Department of General Prosecutor, the lawyer will be charged by an ordinary tribunal 

	BELGIUM
	General law violation in case or performing the duty 
	General law penalties
	
	In penal cases, action is taken by the Public Prosecutor of  Court of appeal

	CYPRUS 
	Constitution guarantees immunity to Constitutional Supreme Court and High Court judges (now combined in Supreme Court). Common law and justice guarantees immunity to judges of inferior instances as well

	CHECZ REPUBLIC
	Related to duties performed 
	
	
	Penal procedures against a lawyer have to be authorized by the President of the Republic; jurisdiction belongs to ordinary tribunals in accordance with general law procedures

	ESTONIA
	If the lawyer intentionally took illegal decision 
	Dismissal
	
	Representative of General Prosecutor Department refers to the supreme Court that decides to accuse according to the penal Code and Code of penal procedure with the agreement of the President of the Republic 

	FINLAND
	Infractions provided in penal Code and committed on duty performing 
	Penalties provided by general law, inclusively the dismissal
	
	Ordinary procedures that according to the Constitution can be requested by any person whose rights were violated (exceptions and special procedures for members of the supreme Court) 

	FRANCE
	Infarctions stipulated by law 
	Penalties provided by general law 
	
	Normal penal procedures 

	GERMANY
	Violations of penal Code involving wrong application of juridical function and corruption 
	Penalties provided by general law
	
	Normal penal and civil procedures

	IRELAND
	Jurisprudence recognizes complete immunity of juridical function

	ITALY
	Provided by penal Code and performed especially by judge performing his juridical duties, as corruption 
	Penalties provided by general law
	
	Specific rules concerning jurisdiction to assure that the case is solved in another area, investigation of petition admissibility (can the brought up problem be corrected by damage compensation? Is the lodged complaint related to law interpretation?  ). Cases are heard by ordinary tribunals 

	JAPAIN
	Ordinary criminal liability
	
	
	

	LIECHTENSTEIN
	Infractions provided by general law plus some specific infractions, such as infractions committed in duty or corruption. 
	Penalties stipulated by general law, a lawyer condemned to jail for more then a year is dismissed.
	
	Tribunals and ordinary procedures applied in penal and civil cases; supreme Court has jurisdiction over the appeal hearing 

	LITHUANIA
	Infractions of penal Code implying juridical function abuse and corruption  
	Penalties stipulated by general law
	
	Any accusation and penal detention has to be approved by the Parliament; the lawyer is suspended from duty until the final stage of the procedures

	LUXEMBURG
	Art. 4 of Civil code, power abuse and commit injustice
	Fines, prohibit of duty performing or holding public posts
	
	Art. 639 from New code of civil procedure on request of damages from an judge who made abuse of authority 

	MALTA
	Penal Code includes express provisions  for cases when a judge rejects or refuses to hear  a legally lodged petition to habeas corpus; like any public official; power abuse or infraction in duty, corruption, money misappropriation   
	Penalties provided by general law 
	
	Ordinary procedures of ordinary penal tribunals 

	MOLDOVA
	General law, applying principle that all are equal before the law
	
	Penal accusation is authorized by SCM and the Parliament, depending on circumstances and is heard by superior courts

	NEDERLAND
	General law is applied 
	
	
	The general law is applied without special procedures 

	NORWAY
	General law violations 
	
	
	Accusations against a judge are formulated by King’s Counsel and the judge is tried by a more superior court then the one he works at 

	POLAND
	Infarctions concerned with juridical activities and duties 
	
	
	Penal procedures and arrest steps have to be authorized by disciplinary Court (with the exception of cases when the person is caught in flagrant delict); disciplinary Court can also suspend the judge from duty; appeal is lodged to a superior instance 

	PORTUGAL
	Violations of law committed on occasion or performing judge duties, special infractions of power abuse, authority abuse, misappropriation of public funds, commit injustice, betrayal of secret 
	Penalties provided by general law 
	
	Ordinary penal procedures applied at a superior court where the judge works 

	SLOVACIA
	Infractions committed when performing judge duties 
	Jail, lose of professional and honour qualifications, interdiction of practice, fines 
	
	In penal cases procedures have to be authorized by the body that appointed or chose the judge and started on order of Chief justice of respective court or the Ministry of Justice 

	SLOVENIA
	Deeds that caused an intentional infraction 
	Penalties provided by the general law that can lead to dismissal 
	
	In penal cases, any procedure or arrest has to be authorized by the Parliament

	SWEDEN
	Infractions committed on carrying the duties provided by penal Code; violating the duties, professional secret betray al 
	Penalties provided by the general law (fines, jail) and disciplinary consequences are possible, inclusively the dismissal 
	
	In penal cases, if the judge is the supreme Court judge, both the public advocate and the Minister of Justice can initiate the procedures 

	SWITZERLAND
	Infractions concerned with activity or official position of the judge 
	
	
	In penal cases, only the Parliament authorizes the action; can also temporary suspend the judge from duty; the case falls under jurisdiction of ordinary tribunals 

	TURKEY
	Penal procedure Code: abuse of authority, corruption, favoritism
	Jail
	
	Penal action requires approval of supreme Council of judges and public prosecutor, that appoints investigators and the prosecutor, decides if the case is a disciplinary one and delivers documents to competent authorities –  special procedure in cases of betrayal (very serious infraction)

	UCRAINA
	
	Penalties provided by general law, plus dismissal 
	
	Ordinary penal procedures, with all that preventive arrest of a judge has to be exceptional and authorized by supreme Council.  The judge is suspended from duty as soon as the action begins. The competent Court designed for this reason  is a Court of appeal where the judge has never worked before

	GEAT BRITAIN
	Immunity provided by common law in cases of juridical duty performance, in other cases the immunity is provided only if the judge has shown good faith  


APPENDIX no.2 Questionnaire templates

I. QUESTIONNAIRE FOR JUDGES 

1. How efficient is the actual legislation in view of judges’ inviolability guarantee?

□ Very efficient

□ Efficient 

□ Efficient enough

□ Inefficient

2. Do you consider the SCM consent of detaining, seizure and search of judges necessary?

□
Yes
□
No
□
Do not know
3. Do you consider the consent of the President of Republic of Moldova or Parliament of Republic of Moldova, as appropriate, to initiate criminal investigation against judges necessary?
□
Yes
□
No
□
Do not know
4. Do you support the idea of excluding the obligation of the President of the Republic of Moldova or Parliament of Republic of Moldova, as appropriate, to offer consent in order to initiate criminal investigation against judges?
□
Yes
□
No
□
Do not know
5. In your opinion, what institution could assure inviolability of judges most objectively?

□ Superior Council of Magistrature

□ President of the Republic of Moldova
□ Parliament of the Republic of Moldova
6. How objectively do the following representatives examine the steps of initiation of a penal pursuit?: 

	
	Very objectively
	Objectively
	Not in the least objectively 

	Superior Council of Magistracy
	
	
	

	President of the Republic of Moldova
	
	
	

	Parliament of the Republic of Moldova
	
	
	


7. Do you know cases when the judges were deprived of inviolability?
□
Yes
□
No
8. Does the actual system guarantee inviolability of judges even when there are well founded assumptions on committing infraction by them?

□
Yes 
□
No
□
Do not know
9. Does the Superior Council of Magistracy have adequate possibilities to protect inviolability of judges? 

□
Yes
□
No
□
Do not know
10. Do you support the idea of excluding the obligation of the consent of Superior Council of Magistracy to initiate criminal investigation against judges?
□
Yes
□
No
□
Do not know
11. Do you support the idea of excluding the obligation of the President of the Republic of Moldova or Parliament of Republic of Moldova, as appropriate, to offer consent in order to initiate criminal investigation against judges?
□
Yes
□
No
□
Do not know
12. To what extent can the modification of the criminal investigation mechanism against judges contribute to an increase of possibilities for the public prosecutor’s office in this field?  
□
Greatly

□
Not much
□
Will not change anything



II. QUESTIONNAIRE FOR PUBLIC PROSECUTORS
1. How efficient is the actual legislation in view of judges’ inviolability guarantee?

□ 
Very efficient

□ 
Efficient 

□ 
Efficient enough

□ 
Inefficient

2. Do you consider the consent of the President of Republic of Moldova or Parliament of Republic of Moldova, as appropriate, to initiate criminal investigation against judges necessary?
□
Yes
□
No
□
Do not know
3. Do you support the idea of excluding the obligation of the consent of Superior Council of Magistracy to initiate criminal investigation against judges?
□
Yes
□
No
□
Do not know
4. Do you support the idea of excluding the obligation of the President of the Republic of Moldova or Parliament of Republic of Moldova, as appropriate, to offer consent in order to initiate criminal investigation against judges?
□
Yes
□
No
□
Do not know
5. In your opinion, what institution could assure inviolability of judges most objectively?

□ Superior Council of Magistrature

□ President of the Republic of Moldova
□ Parliament of the Republic of Moldova
6. How objectively do the following representatives examine the steps of initiation of a penal pursuit?:

	
	Very objectively
	Objectively
	Not in the least objectively 

	Superior Council of Magistracy
	
	
	

	President of the Republic of Moldova
	
	
	

	Parliament of the Republic of Moldova
	
	
	


7. Do you know cases when the judges were deprived of inviolability?
□
Yes
□
No
8. Does obtaining the agreement from Superior Council of Magistracy essentially complicate the process of initiation of penal pursuit of judges?

□
Yes 
□ 
No 

□ 
Do not know  

9. If you were involved in a process that needs requirement to start penal pursuit against a judge, do you think you would obtain the SCM agreement? 
□
Yes 
□
No
□
Do not know
10. Do you support the idea of excluding the obligation of the consent of Superior Council of Magistracy to initiate criminal investigation against judges?
□
Yes
□
No
□
Do not know
11. Do you support the idea of excluding the obligation of the President of the Republic of Moldova or Parliament of Republic of Moldova, as appropriate, to offer consent in order to initiate criminal investigation against judges?
□
Yes
□
No
□
Do not know
12. To what extent can the modification of the mechanism of initiating penal pursuit against judges contribute to increasing the opportunities of the Public Prosecutor’s Office in this sphere?
□
Greatly
□
Not much
□
Will not change anything


III. QUESTIONNAIRE FOR ADVOCATES

1. How efficient is the actual legislation in view of judges’ inviolability guarantee?

□ 
Very efficient

□ 
Efficient 

□ 
Efficient enough

□ 
Inefficient

2. Do you consider the SCM consent of detaining, seizure and search of judges necessary?

□
Yes
□
No
□
Do not know
3. Do you consider the Superior Council of Magistracy agreement necessary for the initiation of penal pursuit against judges?

□
Yes
□
No
□
Do not know
4. Do you consider the agreement of the President of the Republic of Moldova necessary or, if needed, of the Parliament of the Republic of Moldova to initiate the penal pursuit against judges? 

□
Yes
□
No
□
Do not know
5. In your opinion, what institution could assure inviolability of judges most objectively?

□ Superior Council of Magistracy 

□ President of the Republic of Moldova
□ Parliament of the Republic of Moldova
6. How objectively do the following representatives examine the steps of initiation of a penal pursuit?:

	
	Very objectively
	Objectively
	Not in the least objectively

	Superior Council of Magistracy
	
	
	

	President of the Republic of Moldova
	
	
	

	Parliament of the Republic of Moldova


	
	
	


7. Do you know cases when the judges were deprived of inviolability?
□
Yes
□
No
8. Have you been involved in processes that need agreement to start a penal pursuit against judges?

□
Yes 

□ 
No
9. If YOU were to request, according to the procedure, to start penal pursuit against judges would your request be received? 

□
Yes

□
No
□
Do not know

10. Do you support the idea of excluding the obligation of the consent of Superior Council of Magistracy to initiate criminal investigation against judges?
□
Yes
□
No
□
Do not know
11. Do Do you support the idea of excluding the obligation of the President of the Republic of Moldova or Parliament of Republic of Moldova, as appropriate, to offer consent in order to initiate criminal investigation against judges?
□
Yes
□
No
□
Do not know
12. To what extent can the modification of the criminal investigation mechanism against judges contribute to an increase of possibilities for the public prosecutor’s office in this field?  
□
Greatly
□
Not much
□
Will not change anything





 APPENDIX no.3 

Synthesis of answers to standard questions listed in the questionnaires for all types of respondents   

	Nr.


	The questions and types of answers 
	Judges
	Prosecutors
	Advocates

	1.
	How efficient is the actual legislation in view of judges’ inviolability guarantee?

	
	Very efficient
	2%
	27%
	32%

	
	Efficient
	28%
	21%
	29%

	
	Efficient enough
	18%
	27%
	10%

	
	Inefficient
	52%
	24%
	32%

	2.
	Do you consider the SCM consent of detaining, seizure and search of judges necessary?

	
	Yes 
	100%
	27%
	52%

	
	No
	0%
	70%
	48%

	
	Do not know
	0%
	3%
	0%

	3.
	Do you consider the SCM consent to initiate criminal investigation against judges necessary?

	
	Yes
	100%
	15%
	45%

	
	No
	0%
	85%
	52%

	
	Do not know
	0%
	0%
	3%

	4.
	Do you consider the consent of the President of Republic of Moldova or Parliament of Republic of Moldova, as appropriate, to initiate criminal investigation against judges necessary?

	
	Yes
	52%
	12%
	13%

	
	No
	43%
	76%
	84%

	
	Do not know
	5%
	12%
	3%

	5. 
	 In your opinion, what institution could assure inviolability of judges most objectively?

	
	SCM
	98%
	70%
	48%

	
	President
	2%
	15%
	

	
	Parliament
	0%
	15%
	52%

	7.
	Do you know cases when the judges were deprived by inviolability?

	
	Yes
	63%
	39%
	16%

	
	No
	37%
	61%
	84%

	10.
	How objectively do the following representatives examine the steps of initiation of a penal pursuit?:

	
	Yes
	7%
	85%
	52%

	
	No
	93%
	9%
	45%

	
	Do not know
	0%
	6%
	3%

	11.
	Do you support the idea of excluding the obligation of the President of the Republic of Moldova or Parliament of Republic of Moldova, as appropriate, to offer consent in order to initiate criminal investigation against judges?

	
	Yes
	50%
	65%
	61%

	
	No
	46%
	21%
	32%

	
	Do not know
	4%
	12%
	3%

	12.
	To what extent can the modification of the criminal investigation mechanism against judges contribute to an increase of possibilities for the public prosecutor’s office in this field?  

	
	Greatly
	34%
	87%
	39%

	
	Not much 
	12%
	13%
	26%

	
	Will not change anything
	54%
	0%
	35%


Lengh of service: 	


□ until 5 years


□ 5-10 years


□ 10-15 years


□ 15-20 years


□ 20-25 years


□ 25-30 years


□ more then 30 year








Law firm:


□ individual		   


□ associated 








Age:    


□ until 30 years


□30-40 years


□40-50 years


□50-60 years


□ after 60 years








Gender: 


□ F


□ M








Gender: 


□ F


□ M








Lengh of service: 	


□ until 5 years


□ 5-10 years


□ 10-15 years


□ 15-20 years


□ 20-25 years


□ 25-30 years


□ more then 30 year











Age:    


□30-35 years


□35-40 years


□40-45 years


□45-50 years


□50-55 years


□55-60 years


□ after 60 years





Office of Public Prosecutor: □ municipal		      □ district 


□ specialized


□ General








Age:    


□30-35 years


□35-40 years


□40-45 years


□45-50 years


□50-55 years


□55-60 years





Gender: 


□ F


□ M








Lengh of service: 	


□ until 5 years


□ 5-10 years


□ 10-15 years


□ 15-20 years


□ 20-25 years


□ 25-30 years


□ more then 30 years











Juridical instance: 


□ District law court


□ Court of appeal


□ CSJ


□ Specialized law court








� The recommendations and resolutions of the EC regarding the operation of the democratic institutions in RM (Resolution 1465 (2005), Rec 1721 (2005), HP no. No.284-XVI on  11.11.2005 etc.); Action Plan EU-RM, Report of the European Commission evaluating the progress of its implementation; Biannual Analytical Report “Preliminary findings of the court sessions monitoring in Republic of Moldova” (OSCE-Moldova); the Report „Evaluation of the judicial system needs in  RM” (SCM, SCJ,  Helsinki Committee in Moldova); Euro monitor Publications (ADEPT& Expert Group); the Report of the American Bar Association “Indicators of the justice reform” (volume. II, 2007); the US Department of State Report „Human Rights Moldova 2006”.  


� Reports and addresses during the annual Conference of judges on 09.02.2007 (President of RM, President of SCM, and Minister of Justice); the Prime-minister’s Address during the Collegial Council of Ministry of Justice session (22.01.2007); CpDOM 2006 annual Report etc.


� Surveys of Public Opinion Barometer (� HYPERLINK "http://www.ipp.md" ��www.ipp.md�); IMAS surveys; thematic surveys on corruption (EC and CCECC) .


� Bills no. 1642 on 26.04.2007, proposed by CCECC; no 1719 on 03.05.2007, proposed by  Ministry  of Justice http://www.parlament.md/lawprocess/drafts/     


� Official Monitor no. 58/641 on 19.10.1995; Official Monitor no 59-60/664 on 26.10.1995; Official Monitor no  32-33/323 on 30.05.1996; Official Monitor no. 64/641 on 03.10.1996; Official Monitor no  61-62/605 on 20.09.1996; ; Official Monitor no  61-62/607 din 20.09.1996








� Official Monitor no.1-2 on 02.01.1997; Official Monitor no 129 on 23.10.2001, Official Monitor no .97-98 on 31.05.2003; Official Monitor no 174-177 on10.11.2006


� Official Monitor no. 104-110 on  07.06.2003


� Prosecutor General dropped out the notification of  initiating criminal action  


� Official Monitor no 136-140/579 din 31.08.2007


� Law no.-4791-1 of 14.04.1993 regarding the statute for judges in the Russian Federation (last amendments of 20.06.2000) 


� Code of the Republic Belarus regarding the judicial organization and statute of judges, no.  139-З of June 29, 2006. 


� Legea privind statutul judecătorilor, nr.2862-XII din 15 decembrie 1992 (cu modificări la data de 19 decembrie 2006) � HYPERLINK "http://www.scourt.gov.ua/clients/vs.nsf/0/486D579F4A240950C325728200353CBC?OpenDocument&CollapseView&RestrictToCategory=486D579F4A240950C325728200353CBC&Count=500&" ��http://www.scourt.gov.ua/clients/vs.nsf/0/486D579F4A240950C325728200353CBC?OpenDocument&CollapseView&RestrictToCategory=486D579F4A240950C325728200353CBC&Count=500&�  


� Legea nr.767-IIS privind instanţele judecătoreşti şi jurisdicţia generală, adoptată la 13 iunie 1997 (cu ultimele modificări din 14 mai 2002)  � HYPERLINK "http://www.legislationline.org/legislation.php?tid=112&lid=2022&less=false" ��http://www.legislationline.org/legislation.php?tid=112&lid=2022&less=false� 


� The Romanian Law no. 303 (published repeatedly on June 28, 2004) regarding the statute for judges and prosecutor. Published in the Official Monitor no. 826 of September 13, 2005


� The Bulgarian Law regarding the juridical authority (published in the Official Journal no.59 of June 22, 1994 with the amendments published in the Official Journal no.93 of October);  � HYPERLINK "http://www.ahjucaf.org/Chapitre-IX-Le-statut-des-juges" ��http://www.ahjucaf.org/Chapitre-IX-Le-statut-des-juges� 


� The Law on Courts, no.I-480 of May 31, 1994 (new version of January 24, 2002, entry into force on May 1, 2002); � HYPERLINK "http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_e?p_id=216134&p_query=&p_tr2" ��http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_e?p_id=216134&p_query=&p_tr2�= 


� Estonian Law on Courts Act, no. RT –I of 2002 (last amendments of 14.04.2006) � HYPERLINK "http://www.legaltext.ee/et/andmebaas/tekst.asp?loc=text&dok=X30065K4&keel=en&pg=1&ptyyp=RT&tyyp=X&query=kohtute%2Bseadus" ��http://www.legaltext.ee/et/andmebaas/tekst.asp?loc=text&dok=X30065K4&keel=en&pg=1&ptyyp=RT&tyyp=X&query=kohtute%2Bseadus� 


� Ordinance no. 58-1067 of November 7, 1958 (amended)


� Report „Judiciary liability in the Italian System”. � HYPERLINK "http://medel.bugiweb.com/usr/Judiciary%20liability%20italy.pdf" ��http://medel.bugiweb.com/usr/Judiciary%20liability%20italy.pdf� 


� Organic Law no. 6/1985 of  July 1 regarding the judicial authority


� Giacomo Oberto, Judge –Torino Court (Italy) Deputy Secretary General of the International Bar Association, opinion of 28.09.2007








� Although we have requested support from the Public Prosecutor’s Office and SCM to perform the surveys, by writing an informal letter addressing the institutions of the prosecutor’s office and the law courts, up to this moment  have not received the consent of these authorities: SCM has not examined the demarche of the Alliance during its session yet and the Public Prosecutor’s Office informed us that we are to appeal to each institution of Public Prosecutor’s Office separately. Given the lack of any letters from the institutions mentioned above, the distribution activity of the questionnaires has been more difficult.
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